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INTRODUCTION 


The  Office  of  the  Inspector  General  has  conducted  a  review 
of  bid-splitting  by  State  agencies. 

"Bid-splitting"  is  the  intentional  dividing  of  orders  for 
supplies  and  eguipment  into  smaller  guantities  in  order  to 
avoid  the  statutory  threshold  for  advertised  competition.  Two 
years  ago  the  Office  reported  that  State  agencies  routinely 
engaged  in  bid-splitting  in  order  to  evade  the  public  bid  law. 

Today,   the  practice  of  bid-splitting  remains  widespread. 
The  Office  estimates  that  State  agencies,    in  Fiscal  Year  1989, 
split  bids  in  order  to  avoid  advertising  at  least  $800,000  in 
State  purchases  of  supplies  and  eguipment.     Because  of  this 
Office's  conservative  approach  to  analyzing  the  data,  the 
actual  figure  may  be  several  times  this  amount. 

State  agency  managers  give  various  excuses  for  evading  the 
competitive  bid  law.     They  engage  in  this  practice  to  avoid 
delays  in  obtaining  supplies,  to  make  up  for  lax  planning,  and 
to  obtain  types  of  merchandise  not  available  through  a  State- 
wide blanket  contract.     At  bottom,  bid-splitting  is  out  of 
control  —  two  years  after  the  Inspector  General's  report  and 
despite  futile  efforts  by  the  State  Purchasing  Agent  to  control 
the  practice  —  because  the  State  lacks  clear,  enforceable 
statutory  rules  for  purchasing  supplies  and  equipment  and 
provides  no  penalties  for  those  who  willfully  ignore  the  rules. 
Today,   the  only  statute  governing  the  State's  purchase  of  about 
$360  million  of  supplies  and  equipment  is  a  one-sentence  1922 
law  which  states  merely  that  competition  is  required  in 
purchases  of  $500  or  more.     The  procurement  procedures  required 
by  today's  law  are  limited  to  the  following  skimpy  phrase: 


The  advertisement  for  and  the  receipt  of  bids  for 
supplies  and  other  property  and  the  stimulation  of 
competition  with  regard  thereto.    .    .  . 

That  law  is  inadequate. 

The  Inspector  General  has  recommended  comprehensive  reform 
legislation,  House  No.   6284,   to  replace  this  67-year-old 
statute  with  an  up-to-date  procurement  code.     This  bill  was 
originally  drafted  by  the  Inspector  General  with  the  support  of 
the  Administration  in  1987.     A  similar  measure  was  included  in 
the  Governor's  "Integrity  Initiative"  this  year.     However,  the 
Inspector  General's  legislation  received  only  token  support 
from  the  Administration  this  year. 

The  following  report  documents  the  pervasive  nature  of 
bid-splitting  in  State  agency  purchases. 

CENTRALIZED  PURCHASING  BY  THE  STATE  PURCHASING  AGENT 

The  State  Purchasing  Agent  is  responsible  by  law  for  all 
purchases  of  supplies  and  equipment  needed  by  State  agencies, 
except  those  purchases  for  legislative  or  military  purposes 
and  purchases  of  educational  supplies  by  higher  education 
institutions.     Current  procedures  require  agencies  to  submit 
requisitions  for  specific  items  to  the  Purchasing  Agent's 
Division   (PAD) .     The  PAD  solicits  and  evaluates  competitive 
bids  for  the  requisitioned  items,   and  selects  a  successful 
supplier.     The  PAD  then  forwards  an  order  for  the  item,   at  the 
supplier's  competitively  quoted  prices,   for  delivery  to  the 
requisitioning  agency.     Exceptions  require  PAD  authorization. 

This  competitive  centralized  procurement  process  is 
desiqned  to  produce  important  public  benefits.     Purchase  prices 
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are  minimized  and  the  quality  of  purchased  items  is  closely 
matched  to  agencies'  needs,  thus  maximizing  the  value  obtained. 
Opportunities  are  identified  for  consolidating  repeated 
purchases  of  similar  items  into  single  high-volume  procurements 
at  significant  price  discounts.     Public  confidence  in  the 
fairness,   openness  and  competence  of  the  Commonwealth's 
purchase  decisions  increases,   and  the  appearance  of  favoritism 
and  impropriety  is  reduced. 

Under  certain  circumstances,  agencies  are  permitted  to 
purchase  items  directly  from  vendors  without  submitting 
requisitions  to  the  PAD.     The  State  procurement  law,   G.L.  c.7, 
§22,   authorizes  State  agencies  to  purchase  directly  from 
vendors,  without  competition,   items  costing  less  than  $500. 
Until  a  few  years  ago,   agencies  made  these  authorized  direct 
purchases  by  filling  out  Departmental  Purchase  Orders  and 
sending  them  to  the  PAD,  which  reviewed  them,   stamped  them 
"approved,"  and  forwarded  them  to  the  Comptroller's  Division 
for  encumbrance  of  agency  funds  and  payment  processing. 

The  Massachusetts  Management  Accounting  and  Reporting 
System   (MMARS) ,    implemented  on  July  1,   1986,   automated  this 
process.     The  PAD  no  longer  reviews  and  approves  Departmental 
Purchase  Orders  for  compliance  with  PAD  requirements.     If  the 
MMARS  system  does  not  reject  a  Departmental  Purchase  Order 
because  of  errors,   it  is  approved  automatically. 

THE   INSPECTOR  GENERAL'S   1987  REPORT 

Two  years  ago,  the  Inspector  General  conducted  an  analysis 
of  State  agency  purchasing  practices  based  on  data  available  in 
February,    1986,   prior  to  the  conversion  to  the  MMARS  system. 
This  study  found  that  State  agencies  frequently  circumvented 
the  competitive  bidding  process  by  splitting  purchases.  Agency 
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managers  divided  what  could   (and  should)   have  been  a  single, 
advertised  procurement  through  the  PAD  into  several  smaller, 
unadvertised  Departmental  Purchase  Orders.     For  all  intents  and 
purposes,  no  statutory  penalty  existed  then  —  or  exists  now  — 
for  agency  managers  who  subverted  the  State's  competitive  bid 
law. 

The  Inspector  General's  1987  analysis  was  based  on  a 
sample  of  more  than  6,700  Departmental  Purchase  Orders  issued 
by  25  State  agencies.     The  Inspector  General's  1987  report 
found  that  nearly  50  per  cent  of  all  agencies  in  the  sample 
split  their  purchases  to  some  extent.     Interviews  with  agency 
and  PAD  officials  in  1987  revealed  that  agency  purchasing 
officials  had  deliberately  circumvented  the  PAD's  centralized 
procurement  process.     In  1987,  workable  sanctions  for  ensuring 
agency  compliance  with  PAD'S  requirements  were  not  in  place. 1 


BID-SPLITTING  IN  1989 

The  Office  of  the  Inspector  General  has  found  that  bid- 
splitting  by  State  agencies  remains  commonplace.     Our  analysis, 


x  The  Inspector  General's  1987  report  also  concluded  that 
the  PAD  devoted  insufficient  resources  to  ensuring  that 
"blanket"  contracts  were  sufficient  in  number  and  scope,  that 
they  were  renewed  on  a  timely  basis,  and  that  the  supplies  and 
equipment  procured  through  these  contracts  matched  agencies' 
needs.     The  PAD'S  Manual  of  Purchasing  Policies  describes  the 
purpose  of  blanket  contracts  as  follows:   "Since  many  of  the 
items  purchased  are  used  in  common  by  many  State  agencies, 
contracts  are  entered  into  with  suppliers  to  furnish  certain  of 
these  items  at  definite  prices,  covering  certain  specified 
periods  of  time." 
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which  used  a  very  conservative  measure,   estimated  that  bid- 
splitting  amounted  to  $805,983  in  FY  1989. 2 

Methodology 

The  PAD  has  developed  a  reporting  system  by  which  it  seeks 
to  identify  possible  split  orders.     Using  the  PAD  Report  for 
Fiscal  Year  1989  on  potential  order-splitting  as  a  starting 
point,   the  Office  calculated  the  number  of  high  probability 
split  orders  for  one  month,  May  1989.     The  Office  defines  these 
high  probability  split  orders  as  same-day  orders,  placed  by  the 
same  State  agency,  with  the  same  vendor,   for  the  same  type  of 
item  which  the  purchasing  agency  appears  to  have  broken  down 
into  amounts  less  than  $500.     This  stringent  test  ignored 
numerous  potential  split  orders  —  for  example,   orders  that  an 
agency  placed  on  successive  days  of  the  month,   or  closely 
related  items  that  an  agency  should  have  bid  together,  or 
identical  purchases  by  separate  organizational  units  within  the 
same  department  or  agency  (e.g.,  two  State  hospitals). 
Moreover,   the  PAD  report  on  which  our  analysis  is  based  itself 
omits  many  potential  split  orders.     For  example,   the  monthly 
PAD  report  covers  orders  placed  during  a  3  0-day  work  period  but 
excludes  potential  split  orders  that  agencies  placed  on  the 
last  day  of  one  month  and  the  first  day  of  the  next  month.  In 
sum,   the  Inspector  General's  approach  is  extremely 
conservative . 


^  This  figure,  though  substantial,   is  a  fraction  of  the 
total  dollar  volume,   $3.5  million,  of  potential  split  orders 
that  the  PAD  identified  in  FY  1989.     Although  this  Office's 
more  conservative  estimate  is  based  on  data  in  one  of  the  PAD'S 
special  monthly  reports  on  potential  order-splitting,  the 
Office  discounted  much  of  the  PAD's  data.     The  PAD  report 
appears  to  include  a  number  of  purchases  which  were 
appropriately  procured.     This  is  not  a  criticism  of  the  PAD's 
efforts,  which  are  clearly  well  intentioned.     Rather,  this 
Office  has  sought  not  to  overstate  the  problem  of  bid- 
splitting. 
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The  Office's  study  used  the  date  that  the  MMARS  system 
"accepted"  or  processed  a  Departmental  Purchase  Order  to  go  to 
a  vendor  as  a  stand-in  for  the  date  that  the  agency  placed  the 
order.     The  MMARS  system  processes  Departmental  Purchase  Orders 
the  same  night  that  an  agency  enters  an  order  into  the 
automated  financial  system  and  produces  a  hard  copy  of  the 
Departmental  Purchase  Order  the  next  day.     The  agency  picks  up 
this  Departmental  Purchase  Order  from  the  Office  of  Management 
Information  Systems   (OMIS)   Customer  Service  Department/Output 
Services  to  send  to  the  vendor. 

The  Office's  study  found  that  147  cases  —  or  24.8  per 
cent  —  out  of  the  total  of  592  cases  identified  in  the  May  PAD 
report  were  high  probability  split  orders.     This  amounted  to 
22.8  per  cent   ($146,940)   of  the  total  dollars   ($645,210)  that 
the  PAD  report  attributed  to  potential  split  orders.     When  this 
percentage  is  extended  and  applied  to  the  total  dollars  that 
the  PAD  report  identified  in  Fiscal  Year  1989,   over  $800,000 
were  high  probability  split  orders.     It  is  impossible  to 
estimate  how  much  money  the  Commonwealth  wasted  through  the 
failure  of  State  agencies  to  consolidate  these  items  and 
procure  them  competitively. 

The  Office's  approach  to  estimating  the  extent  of  bid- 
splitting  was  not  designed  to  yield  a  precise  quantitative 
description  of  agency  behavior.     The  estimate  above  should  be 
viewed  as  a  yardstick  by  which  to  assess  the  extent  to  which 
order-splitting  has  become  a  recurrent  feature  of  procurement 
life. 

Telephone  interviews  with  2  5  State  employees  involved  in 
the  procurement  of  supplies  and  equipment  indicated  that  these 
were  not  isolated  incidents  but  common  practice.     The  results 
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of  this  inquiry  were  consistent  with  the  findings  of  the 
Office's  1987  report. 

Analysis 

( 1 . )     Most  bid-splitting  appears  to  be  willful. 

In  the  absence  of  clear  standards  governing  the  use  of 
Departmental  Purchase  Orders  and  enforceable  sanctions  for 
violations,   some  State  agency  personnel  routinely  dispense  with 
the  existing  purchasing  rules,   reinterpret  them  to  suit  their 
needs,   or  make  up  their  own  rules.     They  buttress  their 
departure  from  the  State's  competitive  bid  requirement  with 
excuses  to  justify  this  behavior.     The  excuses  were  precisely 
the  same  as  those  uncovered  in  the  Office's  1987  research. 

Some  people  claimed  in  interviews  that  they  were  unaware 
of  the  $500  ceiling  on  noncompetitive  purchases,  misunderstood 
this  rule,   or  were  misinformed  about  its  applicability  to  their 
situation. 

Those  individuals  who  stated  that  they  did  not  think  that 
they  had  split  an  order  argued  that  the  $500  threshold  did  not 
apply  to  their  purchases.     They  reasoned  that  these  orders, 
though  composed  of  similar  items  to  be  purchased  from  the  same 
vendor  on  the  same  day,  were  to  go  to  different  people, 
locations,   or  programs.     For  example,   an  administrative 
assistant  argued  that  the  prohibition  against  bid-splitting  did 
not  apply  to  $1,276  worth  of  stationery  that  she  ordered.  She 
explained  that  the  letterhead  was  for  three  different  people. 

Being  misinformed  about  the  applicability  of  the  $500 
threshold  on  no-bid  purchases  was  another  explanation  for 
order-splitting.     For  example,   in  response  to  our  inquiry,  an 
administrator  in  the  Department  of  Environmental  Protection 
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(DEP)    looked  into  a  split  order  for  $2,886  worth  of  drafting 
supplies.     She  reported  that  the  DEP  employee  who  placed  these 
orders  had  "talked  to  other  people  in  the  agency  who  said  the 
rule   [i.e.,   the  $500  ceiling  on  no-bid  purchases]  did  not  apply 
to  State  bond  fund  accounts."     This  purchase  was  from  a  capital 
fund  account,   and,   as  a  matter  of  law,   the  source  of  funding 
carried  no  exception  from  the  bidding  requirement. 

Although  several  employees  implied  to  the  Office  that  they 
inadvertently  violated  the  Purchasing  Agent's  requirements, 
inadvertence  was  not  a  plausible  explanation  in  most  of  these 
cases.     The  $500  prohibition  against  order-splitting  is  not  a 
secret.     The  PAD'S  Manual  of  Purchasing  Policies,   the  PAD'S 
regulations,   and  the  MMARS  Policy  Manual  cite  this  prohibition. 
In  addition,   the  PAD'S  Departmental  Assistance  Bureau  sends 
designated  agency  Procurement  Officers  a  letter  advising  them 
of  the  $500  ceiling  on  noncompetitive  purchases,  with  a  copy  of 
the  relevant  portions  of  the  report  on  potential  bid-splitting, 
if  the  agency  appears  to  have  engaged  in  this  practice. 

Most  of  the  agency  officials  interviewed  for  this  report 
appeared  to  have  deliberately  circumvented  the  State's 
competitive  bid  requirement.     Among  the  reasons  were  the 
following:     the  agency  official  found  the  items  on  the  State's 
blanket  contract  did  not  suit  the  agency's  needs  or  were  of 
inferior  quality;  the  item  (e.g.,  medication)   was  not  on  a 
State  blanket  contract;  or  the  State  blanket  contract  had 
lapsed,   leaving  agencies  stranded.     For  example,   a  Department 
of  Mental  Retardation  administrator  stated  that  he  did  not  want 
to  do  anything  illegal.     He  had  ordered  two  typewriters 
totalling  $790  on  separate  Departmental  Purchase  Orders  because 
he  felt  that  the  typewriters  on  State  contract  were  too 
sophisticated  and  difficult  to  use. 
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In  two  cases,  officials  insisted  that  the  PAD  itself  — 
the  agency  responsible  for  overseeing  competitive  bidding  — 
had  advised  them  to  engage  in  bid-splitting. 

A  State  agency  manager,   responsible  for  the  procurement  of 
data  supplies,   ordered  $7,500  worth  of  data  cartridges  for  a 
new  software  system.     He  said  that  a  PAD  official  had  told  him 
that  the  cartridges  needed  were  not  available  on  a  blanket 
contract  and  that  it  was  too  late  in  the  year  to  go  out  to  bid. 
He  stated  that  the  PAD  official  had  advised  him  to  break  down 
the  order  into  guantities  under  $500  and  to  put  the  split 
orders  on  separate  Departmental  Purchase  Orders.3 

In  a  second  case,   the  Office  observed  that  State  hospitals 
were  placing  multiple  orders  for  medication  supplies.  To 
determine  the  reason  for  so  many  recurrent  small  orders,  the 
Office  spoke  to  the  Department  of  Mental  Health  procurement 
officer.     He  stated  that  a  State  blanket  contract  had  expired 
and  claimed  that  the  PAD  had  told  State  agencies  to  order  in 
guantities  below  $500  from  the  vendor  whose  contract  had  ended. 

The  disturbing  implication  of  these  allegations  is  that 
competitive  bidding  is  circumvented  even  by  those  who  oversee 
the  process.     Without  statutory  rules  and  enforceable 
penalties,   competitive  bidding  now  depends  essentially  on  the 
whims  of  individual  State  managers. 

( 2 . )     So-called  "emergency"  orders  were  not  emergencies. 

Some  agency  personnel  justified  a  split  purchase  by 
stating  that  they  had  to  place  a  rush  order,   that  they  needed 
the  item  right  away,   or  that  the  order  was  an  "emergency." 


J     A  PAD  supervisor,   in  response  to  this  Office's  inquiry, 
denied  that  PAD  would  ever  advise  an  agency  to  split  an  order. 
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Departmental  Purchase  Orders  for  soap,   stationery,  roofing 
supplies,   inventory  forms,   and  secretarial  chairs  were  all 
characterized  by  the  people  who  split  bids  as  emergency 
procurements.     In  the  Office's  view,   this  excuse  was  at  best 
misleading;  none  of  these  purchases  gualified  as  a  genuine 
emergency.     For  instance,   one  agency  manager  explained  that  a 
split  order  for  soap  resulted  from  a  "mishap."     He  stated  that 
he  did  not  realize  that  the  inventory  was  low  because  the 
storeroom  manager  was  out  ill. 

Neither  the  State's  bid  law,   G.L.   c.7,    §22,   nor  the 
Purchasing  Agent's  regulations  provide  clear  guidance  on  the 
definition  of  an  emergency.     However,   the  PAD'S  Policy  Manual 
and  the  MMARS  Procedures  Manual   ♦    .    .   for  Departments  authorize 
State  agencies  to  "make  emergency  purchases  when  necessary  to 
protect  life  and  property."     It  is  difficult  to  see  how  such 
items  as  stationery,   soap,  or  inventory  forms  could  ever  be 
considered  necessary  to  protect  life  and  property.  Moreover, 
in  interpreting  what  constitutes  an  emergency  under  public 
bidding  laws,  the  Massachusetts  Supreme  Judicial  Court  has 
stated  that  a  condition  which  can  be  foreseen  in  time  to  take 
remedial  action  in  compliance  with  the  law  does  not  constitute 
an  emergency  —  and  that  an  agency's  foot-dragging  cannot 
transform  the  condition  into  an  emergency  that  warrants 
dispensing  with  bidding.4 

Most  of  the  so-called  "emergencies"  reviewed  by  this 
Office  resulted  from  agencies'   failure  to  plan  for  their 


Saf ford  v.   Lowell   ,   255  Mass.    220,    224-225  (1926). 

The  PAD  has  recently  proposed  new  regulations,  802 
C.M.R.   2.00,  which  would  provide  guidance  to  an  agency  on  the 
definition  of  an  emergency  procurement.     These  proposed 
regulations  would  allow  no-bid  "emergency"  purchases  whenever 

"unforeseen  circumstances  require  the  immediate 
acquisition  of  the  specified  commodity  to  avoid 
substantial  harm  to  the  functioning  of  government." 
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clearly  foreseeable  procurement  needs.     Agencies  failed  to  ask 
the  PAD  to  issue  a  bid  for  supplies  before  stocks  were 
exhausted  or  in  anticipation  of  predictable  agency  needs.  A 
leaky  roof,  that  had  previously  been  patched,  was  not  an 
"emergency"  warranting  the  no-bid  purchase  of  shingles  and 
trusses . 

None  of  the  agency  officials  who  used  the  excuse  of  an 
emergency  to  justify  a  split  order  asked  PAD  for  permission  to 
bypass  competitive  bidding.     Both  the  PAD  Policy  Manual  and  the 
MMARS  Procedures  Manual  require  a  State  agency  to  obtain 
permission  whenever  possible  prior  to  proceeding  with  an 
emergency  purchase,  and,   in  any  event,  to  provide  written 
justification  after  the  purchase  has  been  made.     The  agencies 
sidestepped  the  PAD'S  oversight.     Instead  of  seeking  an 
emergency  waiver  from  bidding,  the  agencies  simply  split  the 
orders . 

( 3 . )     The  inadequacy  of  administrative  controls  on  bid- 
splitting  underscores  the  need  for  statutory  reform. 

Although  the  MMARS  system  is  designed  to  prevent  some 
improper  departmental  purchases,   it  is  vulnerable  to  deliberate 
abuse.     The  computerized  system  is  not  programmed  to  reduce  or 
eliminate  existing  bid-splitting.     The  MMARS  system  rejects  a 
Departmental  Purchase  Order  through  system  edits  for  a  number 
of  reasons,   such  as  an  error  in  the  transaction  form  (e.g.,  an 
invalid  vendor  code) ;  the  availability  of  the  item  on  a  blanket 
contract;  or  a  purchase  in  excess  of  the  agency's  funding 
allocation.     The  MMARS  system,  however,   is  not  programmed  to 
reject  purchases  that  State  agencies  have  split  into  smaller 
quantities,   each  costing  less  than  $500.     MMARS  does  not  detect 
and  reject  recurrent  orders  for  the  same  item  from  the  same 
vendor,  even  if  the  orders  are  placed  within  minutes  of  each 
other.     Similarly,   the  MMARS  system  does  not  track  or  aggregate 
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the  Departmental  Purchase  Orders  entered  by  various  subunits  of 
an  agency,   except  for  specified  accounting  purposes  (e.g., 
monitoring  open  encumbrances).5     Thus,   the  MMARS  system,  by 
itself,   does  not  deter  agencies  from  deliberately  splitting 
their  purchases,  nor  does  it  alert  agencies  that  they  are 
making  recurrent  purchases  of  supplies  that  should  be 
aggregated  and  submitted  on  a  single  purchase  requisition  to 
the  PAD. 

Since  the  likelihood  of  detection  remains  low  and 
sanctions  for  deliberate  circumvention  of  the  PAD'S 
requirements  are  weak  or  nonexistent,  agencies  have  continued 
to  split  their  purchases  under  the  three-year-old  MMARS  system. 
The  PAD's  oversight  has  not  kept  those  agency  officials  from 
splitting  purchases.     Without  any  teeth,   for  all  practical 
purposes,   the  PAD's  oversight  consists  almost  entirely  of 
efforts  to  win  agencies'   good  will.     For  their  part,  agency 
officials  who  split  orders  appear  to  be  more  concerned  with 
getting  the  goods  than  getting  a  good  price. 

(4 . )     The  study  found  other  unauthorized  State  agency 
purchasing  practices. 

Our  review  of  order-splitting  found  other  inappropriate  or 
unauthorized  purchasing  practices  which  we  had  also  observed  in 
1987  : 

o      State  agencies  at  times  ignore  the  availability 
of  lower  cost  items  on  blanket  contracts  and  buy 
the  same  items  from  other  vendors. 

o      Agency  officials  fail  to  combine  similar  or 

closely  related  items   (e.g.,  hospital  tables  and 


An  open  encumbrance  is  an  outstanding  financial 
commitment  by  a  State  agency  for  a  specific  purpose  (e.g., 
Departmental  Purchase  Order) . 
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chairs)   that  could  cost-effectively  be  bid 
together. 

o      Different  State  agency  organizational  units 

purchase  identical  or  similar  items  that  could  be 
cost-effectively  bid  together. 

State  agencies  recurrently  fail  to  take  advantage  of 
opportunities  to  consolidate  purchases  of  identical  or  similar 
items  into  more  economical  volume  contracts.     For  instance,  a 
Department  of  Public  Welfare  official  stated  that  the  agency 
policy  is  to  put  small  printing  orders  on  separate  Departmental 
Purchase  Orders.     The  agency  could  obviously  combine  these 
orders  and  bid  them  together. 

In  addition,   agencies  frequently  buy  from  private  vendors 
supplies  and  eguipment  that  are  available  through  the 
Massachusetts  Correctional  Industries  Program.     State  law,  G.L. 
c.127,   §57,   compels  State  agencies  whenever  possible  to  buy 
materials  from  Correctional  Industries.     A  State  mental  health 
center,   however,  bought  reception  area  seating  worth  $7,3  65, 
currently  available  from  the  Correctional  Industries  program, 
directly  from  a  manufacturer.6    A  Correctional  Industries 
official  stated  that  the  program,  which  buys  the  components 
from  the  same  manufacturer  and  assembles  them,   could  have 
delivered  the  finished  furniture  just  as  promptly  as  the 
manufacturer.     In  another  case,   a  District  Attorney's  office 
appears  to  have  paid  at  least  70  per  cent  more  for  stationery 
than  it  would  have  paid  Correctional  Industries  for  the  same 
items.     The  District  Attorney  split  one  order  for  letterhead 
stationery  for  eight  offices  into  eight  smaller  orders 
totalling  $2,200.     The  Correctional  Industries  print  shop  would 
have  charged  $1,286.61  for  the  same  quantity  of  its  best 


The  agency  administrator  stated,   in  response  to  this 
Office's  inquiry,  that  the  purchase  of  chairs  for  the  reception 
area  was  an  "emergency."     Section  (2.)   discusses  so-called 
emergency  orders  of  this  type. 
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letterhead  and  $813.39  for  a  more  popular  and  less  expensive 
grade  of  paper. 

The  examples  that  are  appended  to  this  report  illustrate 
the  pervasive  nature  of  order-splitting  by  State  agencies  and 
the  types  of  excuses  that  agency  personnel  advanced  to  justify 
their  departure  from  the  State's  bid  requirements. 

CONCLUSION 

The  Office  of  the  Inspector  General  has  estimated  that 
order-splitting  to  avoid  competitive  bidding  on  State  purchases 
of  supplies  and  equipment  exceeded  $800,000  in  Fiscal  Year 
1989.     The  actual  abuse  of  the  State's  public  bid  law  was  in 
all  likelihood  considerably  greater.     The  current  outdated  law 
provides  neither  substantive  procurement  rules  for  State 
agencies  nor  enforceable  penalties  for  violations. 

The  Inspector  General  urges  the  Legislature  to  enact 
House  No.   6284,   a  sweeping  reform  of  State  law  which  provides 
clear,   enforceable  rules  for  State  purchases.     This  bill 
affords  State  agencies  more  flexibility  in  making  small 
purchases,  thereby  reducing  their  incentive  to  split  purchases. 
At  the  same  time,   the  bill  contains  appropriate,  enforceable 
sanctions  for  abuse  of  that  authority. 

Key  provisions  of  the  bill  include  the  following: 

o      authorization  for  prequalif ying  contractors,  as 
is  currently  done  on  public  construction; 

o       raising  from  $500  to  $5,000  the  threshold  for 
formal  competition,   so  that  rigorous  selection 
procedures  are  focused  on  larger  contracts; 
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o      requiring  telephone  solicitation  of  three 

prospective  vendors  on  purchases  from  $1,000  to 
$5, 000; 

o      public  advertisement  for  contracts  over  $5,000, 
with  clear  rules  for  selection  based  on  one  of 
two  alternative  procedures:      (a)   lowest  bid,  or 
(b)  most  advantageous  proposal  in  an  RFP 
process ; 

o      clear  standards  for  emergency  and  sole  source 
procurements ;  and 

o      enforceable  civil  penalties  for  violations  of  the 
statute,   including  bid-splitting. 


In  a  joint  letter  introducing  this  legislation  in  1987, 
the  Inspector  General  and  the  Secretary  of  Administration  and 
Finance  stated: 


The  proposal  we  are  placing  before  the  [Legislature] 
today  will  bring  the  State's  purchasing  statutes  in  line 
with  the  lessons  we  have  learned  for  the  avoidance  of 
fraud,  waste,   and  abuse  in  government  procurement.    .    .  . 


This  bill  provides  a  clear  and  workable  set  of  rules  for 
State  purchasing  officials  as  well  as  private  businesses 
which  seek  State  contracts.     The  bill  constitutes  a 
written  assurance  of  prudence  and  integrity  to  taxpayers 
whose  money  is  on  the  line  in  every  State  purchase. 


As  of  the  date  of  this  report,  the  Inspector  General's 
proposed  legislation  has  passed  the  House  of  Representatives 
and  is  presently  in  the  Senate  Committee  on  Ways  and  Means. 
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APPENDIX  I 

EXAMPLES   --   SPLIT  ORDERS 
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CASE  #1 


Department  of  Mental  Retardation 


Accept 
Date 


PD  Number 


7 


Quantity 
Ordered 


I  tern 

Description 


I  tern 
Total 


PD 

Total 


5/30/89 
5/30/89 


D522596 
D522597 


1  EA 
1  EA 


Typewriters,  Electric 
Compact  Olympia  Typewriter 
Compact  Olympia  Typewriter 


$395 
$395 


$790 


Explanation : 

The  agency  official  stated  that  he  was  looking  for  a  typewriter  "any  clown 
on  the  street"  could  use.     He  recalled,   "I  was  not  trying  to  do  anything 
illegal."     He  found  that  all  of  the  typewriters  on  the  State  blanket  contract 
were  "fancy   [and]  had  memories."     He  visited  two  or  three  vendors.     The  Olympia 
Compact  was  the  cheapest.     He  bought  one  and  used  it  for  about  a  week.     He  liked 
the  machine  so  much  that  he  ordered  a  second  for  another  member  of  the  staff.  He 
ordered  the  two  typewriters  about  a  week  apart. 


7 


PD  refers  to  Departmental  Purchase  Order  in  this  and  subsequent  examples. 
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CASE  #2 


Bureau  of  State  Buildings 


Accept 
Date 


PD  Number 


Quantity 
Ordered 


Item 

Description 


Item 
Total 


PD 

Total 


5/25/89 
5/25/89 


D481392 
D481393 


15  cases 
15  cases 


Soap,  Janitorial 
Liquid  Hand  Soap 
Liquid  Hand  Soap 


$458 
$458 


$915* 


*Totals  may  not  add  up  due  to  rounding  by  MMARS  system. 
Explanation: 

The  State  agency  supervisor  who  placed  these  orders  cited  the  illness  of  th 
State  House  Storeroom  Manager  in  explaining  the  reasons  for  this  split  purchase. 
He  stated  that  the  split  order  was  a  "mishap."     He  did  not  realize  that  the  Stat 
House  supply  of  this  soap,  which  comes  in  small  cartridges,  had  run  out  until 
some  time  after  the  PAD's  deadline  date   (March  15)   for  submitting  requisitions 
for  competitive  bids.     He  split  the  order  to  get  the  transaction  through  the 
MMARS  System,  which  does  not  process  Departmental  Purchase  Orders  over  the  $500 
limit  for  no-bid  purchases.     He  confided  that  he  "knew  no  way  around"  the 
situation.     He  said  "going  without  soap  at  the  State  House   [would  be]   a  bigger 
hazard"   than  order- splitting . 
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CASE  #3 


Department  of  Mental  Health 


Accept 
Date 


PD  Number 


Quantity 
Ordered 


Item 

Description 


Item 
Total 


PD 

Total 


5/26/89 


D491108 


1  Each 


Plumbing  Supplies 
Assorted  Plumbing 
Supplies 


$495 


5/26/89 


D491114 


1  Each 


Assorted  Plumbing 
Supplies 


$494 


$989 


Explanation : 

The  State  hospital  maintenance  foreman,  who  had  oversight  responsibility  for 
this  procurement,   cited  the  illness  of  the  person  who  usually  orders  supplies  to 
explain  this  split  order.     He  stated  that  money  had  been  set  aside  for  other 
plumbing  supplies  that  the  company  could  not  deliver.     With  the  money  in  hand  and 
the  fiscal  year  running  out,   the  person  filling  in  for  the  ill  employee  ordered 
these  supplies  from  the  same  vendor. 


19 


CASE  #4 


Public  Employee  Retirement  Commission 


Accept         PD  Number  Quantity  Item 

Date  Ordered  Description 


Item  PD 
Total  Total 


5/26/89 
5/26/89 
5/26/89 


D015652 
D015653 
D015654 


2  Box 

3  Box 

4  Box 


Letterhead,   Blue  or 
Black  Ink 
Cont  Feed  2Pt 
NCR  Blue  Ink 
Letterhead 


$311 
$467 
$498 


$1,276 


Explanation : 


The  agency  administrative  assistant  who  placed  the  order  was  aware  of  the 
$500  threshold  for  obtaining  competitive  bids.     She  stated  that  she  "really 
thought  that  these  were  three  different  orders"  because  the  letterhead  was  for 
three  different  individuals. 
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CASE  #5 


Suffolk  County  District  Attorney 


Accept 
Date 

5/11/89 

5/11/89 

5/11/89 

5/11/89 

5/11/89 

5/11/89 

5/11/89 

5/11/89 


PD  Number 

D141646 
D141650 
D141651 
D141652 
D141653 
D141654 
D141655 
D141656 


Quantity  Item 
Ordered  Description 

1  M  West  Roxbury  Letterhead: 

1,000  sheets 
1  M  East  Boston  Letterhead: 

1,000  sheets 
1  EA  Boston  Municipal  Court 

Letterhead: 
1  M  Charlestown  Letterhead: 

1,000  sheets 
1  EA  Dorchester  Letterhead: 

8,000  sheets 
1  EA  Roxbury  Letterhead: 

3,000  sheets 
1  EA  5th  Floor  of  55  Court 

Street  Letterhead 
1  EA  3rd  Floor  of  55  Court 

Street  Letterhead 


Item  PD 
Total  Total 

$95 

$95 

$215 

$95 

$495 

$215 

$495 

$495 

$2,200 


Explanation : 

An  agency  secretary  knowledgeable  about  this  procurement  stated  that  the 
situation  was  an  "emergency,"  because  assistant  district  attorneys  in  several 
district  courts  ran  out  of  stationery  at  about  the  same  time.     She  split  the 
printing  order  into  separate  orders  for  different  addresses .     She  said  that  the 
correctional  institution  which  prints  stationery  for  the  court  system  takes  five 
months  to  deliver  an  order.     This  purchase  appears  to  violate  G.L.   c.127,  §57, 
which  requires  State  agencies  to  purchase,  when  possible,   from  the  State's 
Correctional  Industries  program. 
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CASE  #6 


Department  of  Environmental  Protection 


Accept        PD  Number  Quantity  Item 

Date  Ordered  Description 


Item 
Total 


PD 

Total 


Cartridges  As 
Specified 


5/25/89 

D023932 

33 

EA 

$495 

5/25/89 

D023933 

33 

EA 

$495 

5/25/89 

D023934 

33 

EA 

$495 

5/25/89 

D023936 

33 

EA 

$495 

5/25/89 

D023937 

23 

EA 

$345 

5/25/89 

D024048 

30 

EA 

$450 

5/25/89 

D024049 

30 

EA 

$450 

5/25/89 

D024050 

30 

EA 

$450 

5/25/89 

D024051 

30 

EA 

$450 

5/25/89 

D024052 

30 

EA 

$450 

5/25/89 

D024053 

30 

EA 

$450 

5/25/89 

D024055 

33 

EA 

$495 

5/25/89 

D024056 

33 

EA 

$495 

5/25/89 

D024057 

33 

EA 

$495 

5/25/89 

D024058 

33 

EA 

$495 

5/25/89 

D024059 

33 

EA 

$495 

$7,500 


Explanation : 

The  procurement  coordinator  who  placed  these  orders  for  data  processing 
supplies  blamed  this  split  order  on  the  Purchasing  Agent's  Division.  This 
manager  stated  that  he  needed  start-up  kits  containing  data  cartridges  for  the 
agency's  new  Banyan  System.     He  called  the  PAD  to  determine  if  a  contract  existed 
for  cartridges  of  this  size.     He  said  that  a  PAD  official  told  him  that  the  State 
did  not  have  a  contract  for  cartridges  that  met  the  specifications  of  the  new 
system.     Speaking  to  the  agency  procurement  coordinator,   the  PAD  official  told 
him  to  purchase  the  cartridges  directly  from  the  vendor  and  to  break  the  orders 
into  quantities  costing  less  than  $500  to  prevent  the  rejection  of  this  no-bid 
order  by  the  MMARS  system. 

Based  on  this  advice,   the  agency  procurement  coordinator  also  split  another 
order  for  diskettes  from  the  same  vendor  amounting  to  $8,925.     A  PAD  official 
denied  that  PAD  would  ever  advise  an  agency  to  split  an  order. 
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CASE  #7 


Department  of  Public  Works 


Accept 

PD  Number 

Quantity 

I  tern 

Item 

Date 

Ordered 

Description 

Tota 

Roofing  Equip  &  Supplies 

5/30/89 

D333991 

12  EA 

Roof  trusses,  29', 

5/12,   1'  OH,  E/E 

$493 

5/30/89 

D333992 

12  EA 

Roof  trusses ,   29 '  , 

5/12,   1'  OH,  E/E 

$493 

5/30/89 

D333993 

48  BDLS 

Platinum  Blend  Royal 

Sovereign  Shingles 

$468 

5/30/89 

D333994 

1  ASST 

2-29' ,   5/12  Gable 

Trusses,   1'  OH 

$272 

5/30/89 

D333995 

32  EA 

Plywood  Sheets 

$385 

5/30/89 

D333995 

1  SBE 

Roof  Trusses  Delivery  Charge 

$  80 

$2,190 

^Totals  may  not  add  up  due  to  rounding  by  MMARS  system. 


Explanation: 

The  maintenance  foreman  who  ordered  these  supplies  stated  that  his  superi 
told  him  to  get  four  bids  and  then  to  submit  a  purchase  order  for  the  trusses, 
which  were  needed  to  repair  a  leaking  garage  roof.     The  foreman  claimed  that  h 
split  the  order  for  trusses  because  he  did  not  think  that  he  would  get  enough 
money  to  fix  the  entire  roof.     He  thought  that  he  could  at  least  fix  half  the 
roof.     Splitting  this  order  avoided  a  confrontation  with  the  Purchasing  Agent 
over  whether  the  leaky  roof  was  an  "emergency." 
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CASE  #8 


Department  of  Public  Welfare 


Accept 
Date 


PD  Number 


Quantity 
Ordered 


Item 

Description 


Item 
Total 


PD 

Total 


Printed  Functional 
Business  Forms 


5/16/89 


D489821 


14,000 


$467 


5/16/89 


D489822 


14,000 


$467 


$934 


Explanation : 

The  agency  procurement  coordinator  stated,   "We  are  all  aware  of  the  $500 
rule."     He  explained  that  the  Department  of  Public  Welfare's   (DPW)  printing 
facility  had  run  out  of  this  form,   a  Verification  Check  List  for  DPW  clients.  He 
said  that  DPW  had  missed  the  PAD's  cut-off  date  for  submitting  requests  for  bids, 
and  needed  to  get  through  the  year. 
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CASE  #9 


Department  of  Public  Health 


Accept 

PD  Number 

Quantity 

Item 

Item  PD 

Date 

Ordered 

Description 

Total  Total 

5/25/89 

D474099 

10  CS 

60  CC  Syringe 

$483 

Catheter  Tip 

5/25/89 

D474604 

10  CS 

60  CC  Syringe 

$483 

Catheter  Tip 

5/25/89 

D474613 

10  CS 

60  CC  Syringe 

$483 

Catheter  Tip 

5/25/89 

D474627 

10  CS 

60  CC  Syringe 

$483 

Catheter  Tip 

$1,930* 

^Totals  may  not  add  up  due  to  rounding  by  MMARS  system. 
Explanation: 

The  facility  steward  stated  that  the  State  contract  had  expired  at  the  end 
of  April,   and  the  hospital  had  to  get  through  the  rest  of  the  fiscal  year.  The 
hospital  paid  $35.36  per  case  of  100  60  CC  Syringe  Catheter  Tips  on  the  State 
contract  but  paid  $48.25  per  case,   about  36  per  cent  more,   to  the  same  vendor 
after  the  contract  expired. 
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CASE  #10 


Department  of  Youth  Services 


Accept 
Date 


PD  Number 


Quantity 
Ordered 


Item 

Description 


I  tern 
Total 


PD 

Total 


Exercise  Equipment 
and  Supplies 


5/10/89 
5/10/89 


D047640 
D047641 


1  Each 
1  Each 


Butterfly  Machine 
Armcurl  Exerciser 


$335 
$498 


$833 


Explanation: 

The  manager  who  purchased  the  equipment  said  that  he  did  not  think  that  he 
was  order- splitting .     He  ordered  the  exercise  equipment  for  two  separate 
contracted  programs.     These  recreational  items  were  not  emergency  purchases.  The 
respondent  said  that  the  Department  told  each  (07)  provider  in  its  Community 
Services  program  to  come  up  with  an  end-of - the-year  "wish  list"  of  supplies  and 
equipment  and  then  ordered  the  items. 
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CASE  #11 


Department  of  Public  Safety 


Accept        PD  Number  Quantity     Item  Item  PD 

Date  Ordered      Description  Total  Total 

Laboratory  Glass 

5/26/89      D322415  4  Cases  $381 

2  Cases  $107 

$488 


5/26/89      D322416  2  Cases  $220 

2  Cases  $122 

3  Cases  $  73 

$415 
$903 

Explanation : 


The  secretary  who  purchased  these  materials  stated  that  the  State  contract 
for  laboratory  glass  had  expired.     She  explained  that  she  only  did  the  paperwork 
on  purchase  orders.     The  State  laboratory  which  ran  out  of  supplies  was 
responsible  for  the  decision  to  split  the  order.     She  complained  that  this  State 
laboratory's  way  of  ordering  is  "last-minute,"  and  that  better  planning  could 
have  avoided  this  purchase.     She  had  said  that  when  she  had  responsibility  for 
compiling  orders  for  that  unit,   she  stocked  a  supply  of  laboratory  glass. 
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CASE  #12 


Supreme  Judicial  Court 


Accept 
Date 


PD  Number 


Quantity 
Ordered 


Item 

Description 


Item  PD 
Total  Total 


Chairs,   Double  Shell 


5/25/89 
5/25/89 
5/25/89 


D015819 
D015820 
D015821 


1  Each 
1  Each 
1  Each 


$339 
$339 
$319 


$997 


Explanation: 

The  respondent  stated  that  she  does  not  usually  do  the  ordering.  The 
situation  was  an  "emergency."     She  said  that  two  secretaries  were  too  heavy  to 
use  "regular"  chairs  that  could  be  purchased  on  State  contract  and  that  the 
chairs  on  State  contract  were  inferior.     She  bought  one  of  the  sturdier  chairs 
last  year,   on  a  no-bid  basis,  and  other  people  saw  hers  and  liked  it. 
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Note  on  Methodology; 


The  estimate  of  $360  million  for  State  purchases  for 
supplies  and  equipment  is  based  on  data  from  the  MMARS  Report, 
Budget  Fiscal  Year  89  Expenditures  By  Object  and  Object  Class 
As  Of  9/15/89.     This  figure  includes  the  following  subsidiary 
accounts  and  expenditure  code  numbers:      (04)    Food  For  Persons, 
all  code  numbers;    (05)   Clothing,   all  code  numbers;  (06) 
Housekeeping  Supplies  And  Expenses,   all  code  numbers;  (07) 
Laboratory  And  Medical  Supplies  And  Expenses  And  General  Care, 
Code  #'s  383,    385,    386,    387,    391,    399;    (08)   Heat  And  Other 
Plant  Operation,   Code  #'s  400,    401,    402,   403,   406,    407;  (09) 
Farm  And  Grounds,   all  code  numbers;    (10)   Travel,   Code  #'s  501, 
505;    (11)   Advertising  And  Printing,   Code  #'s  559,   560;  (12) 
Maintenance  —  Repairs,   Replacements  And  Alterations,   Code  #'s 
602,    604,    606,    607,   608;    (13)   Special  Supplies  And  Expenses, 
Code  #'s  635,    636,    637,    641,    642,    643;    (14)    Office  And 
Administrative  Expenses,   Code  #'s  686,    688,   699;  (15) 
Equipment,   all  code  numbers;    (18)   Capital  Outlay,   Code  #  773. 

The  Office's  estimate  of  $360  million  may  understate  State 
purchases  of  supplies  and  equipment.     It  is  impossible  to 
calculate  the  full  extent  of  these  purchases,  based  on  the 
information  available  to  the  Comptroller's  Division,  because 
some  of  the  expenditure  code  numbers  currently  in  use  include  a 
broad  array  of  goods  and  services,   and  State  agencies  buy  other 
items  than  supplies  and  equipment  under  particular  codes. 
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